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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way. . · ···

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109{7} of CGST Act, 2017.

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-OS, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-OS on line.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying 
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is

admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case ray be, of the Appellate
Tribunal enters office, whichever is later.
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For elaborate, detailed and latest provisions relating to filing of appeal to theapp
appellant may refer to the websitewww.cbic.gov.in. '



F. No. GAPPL/ADC/GSTP/1004/2021

ORDER-IN- APPEAL

This appeal has been filed under Section 107 of the Central Goods and Service
Tax Act, 2017 (hereinafter also referred to as " the Act") by M/s. Innovisions Systems
'and Divices Pvt. Ltd., Plot No. 1143, Opposite GEB Sub-Station, Chhatral, Kadi

382729 ( hereinafter also referred to as " the appellant ") against the Order-in 
Original No. ZQ2402210076381 dated 05.02.2021 (hereinafter as "the impugned
order") passed by the Assistant Commissioner, Central Goods & Service Tax, Division
Kalol , Ahmedabad- South (hereinafter called as "the adjudicating authority).

Sr. Appeal No. Order 1n Period of dispute Order rejecting

No. Original No. & amount

date(Impugned

order)

1 2 3 4 5

1 GAPPL/ADC/GSTP ZQ240221007 March 2017 Rs. 8,24,548/

[1004/2021 6381 dated

APPEAL 05.02.2021

2. BRIEF FACTS OF THE CASE

2.1 The appellant is engaged in manufacture and supply of goods Electronics

Control Panel Assemblies, Electrical Controls Panel Assemblies, Textiles Machines
Parts etc. The Appellant are registered under the provisions of GST having registration
No. 24AABCI4605B1ZA. Prior to introduction of GST, the Appellant was also registered
under the erstwhile Central Excise Act, 1944. Till March 2011, the Appellant were

· holding two Central Excise Registration, one at Plot No. 1143, Chhatral- Kadi Road,
Opp. GEB Sub-Station,Chhatral, Taluka-Kalol having Registration No.
AABCI4605BEM003 and other at E-235, GIDC Electronics Estate, Sector-26,

Gandhinagar, having Registration No. AABCI4605BEM001. The appellant had

surrendered Registration No. AABCI4605BEMOO 1.

2.2. The appellant had paid Rs. 32,00,000/- towards their Central Excise duty
liability i ER-1 for the month of March -2017. The said payment was made in ECC
Code No. AABCI4605BEM001 vide Challan dated 31.03.2017. During the scrutiny of
the records of the appellant by the Jurisdiction range superintendent it was noticed
that the payment details of Rs. 32,00,000/- excise duty paid does not exist in data
base of ECC No. AABCI4605BEM003. On the instruction of the Jurisdictional range
superintendent the appellant deposited the sun of Rs. 32,00,000/- again vide Challan
having CIN No. 0200529 18 12201800006 dated 18.12.2018 against

AABCI4605BEM003 for the month of March, 2017.
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2.3 Further, the jurisdictional range superintendent had written a letter to the
appellant requesting them that the interest on late payment of duty has not been paid.
The appellant had also paid the interest to the tune of Rs. 8,24,548/- towards the late

payment.

2.4 Further, the appellant had filed the refund application for Rs. 32,00,000/- paid
erroneously in inactive ECC No. MBCI4605BEM001. The adjudication authority

sectioned the refund claim vide OIO· No. OIO/04/Ref/STAX/NK/2019-20 dated

31.05.2019.

2.5 The appellant had further filed refund claim for interest of Rs. 8,24,548/- and filed
GST RFD-01 vide ARN No. AA241120071966C dated 27.11.2020.The adjudicating

authority vide order reference No. ZQ24022100763381 dated 05.02.2021 rejected the

refund claim being time barred.

3.00 Being aggrieved with the order dated 05.02.2021 the appellant has filed this

appeal.

3. Personal Hearing

Personal hearing in virtual mode through video conference was held on

07.01.2022. Shri Ambaish Pandey, authorized Representative on behalf of the

appellant has attended the personal hearing. They have requested to allow 07 days

them for filing additional reply which was allowed.

4. The appellant vide letter dated 13.01.2022 submitted the submission as below:

4.1 The present appeal has rightly been preferred before Additional Commissioner (
Appeals), CGST & CE, Ahmedabad as the Impugned Order has been passed in Form

GSTRFD-06.

4.2 In the present case, the Appellant had earlier filed a refund application on

06.03.2019 for refund of Rs. 32,00,000/- paid erroneously as excise duty in wrong
registration in March, 2017; prior to filing such refund application, the appellant had
deposited an amount of Rs. 32,00,000/-, on 18.12.2018 towards excise liability of

their unit having Reg. No. MBCI4605BEM003 for the month of March 2017, which

was informed to the department vide letter dated 26.12.2018.

4.3 The adjudicating authority vide order dated 31.05.2019, adjudicated the refund
claim dated 06.03.2019 fled by the Appellant for the amount of Rs. 32,00,000/
sanctioning the same to the Appellants. Pursuant to the above, the Appellants filed the
refund claim in Form GST-RFD-01 bearing Reference No. AA241120071966C refund

of Rs. 8,24,548/- being amount paid in Form DRC-03 as interest on alleged delayed

payment of Central Excise duty, inter-alia, on the ground that there was no
requirement of paying an amount of Rs. 32,00,000/- again merely because the

Appellants inadvertently made the payment in wrong Registration /ECC.

4.4 Further the appellant has been issued a show cause notice prop
their refund application on the ground of it being time-barred; th
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authority vide order dated 05.02.2021 in Form GST RFD-O6 rejected the

application of the appellants.

refund

4.5 The appellant further submitted that since the Impugned Order dated 05.02.2021

was passed in Form RFD-06 under Rule 92 of CGST Rules, 2017. and amount in
respect of which the refund claim has been filed was paid through GST portal in April
2019 by the Appellants i.e. after the introduction of GST regime, the present appeal
has been rightly filed before the Additional Commissioner( Appeals), CGST & CE,

Ahmedabad in terms of provisions of CGST Act, 2017.

4.6 The appellant further submitted that Section 11B of the Central Excise Act, 1944
will not be applicable in the facts of the present case, as the amount is in the nature of
deposit and not duty. Retention of any amount which was not payable violets Article

265 of the Constitution of India.

4.7 The appellant relied upon the judgment of Hon'ble High Court of Gujarat in the

case of Joshi Technologies International vs. Union of India, 2016 (339) ELT 0021

(Guj.), wherein it was held that Revenue Department is duly bound to refund the
amount paid by mistake in the nature of deposit and does not partake the character of
duty ;thus, the time limit prescribed under Section 11B of Central Excise Act, 1944

shall not be applicable. The appellant also relied upon the judgment of Hon'ble
CESTAT in case of Petronet LNG Ltd. vs Commissioner of Custsoms, 2019 (369) 791

(Tri-Ahmd.)

Discussions and Findings

6. I have gone through the facts of the case and written submissions made by the

appellant in their appeal memo as well as oral submission at the time of personal

hearing and accordingly, I proceeded for deciding the appeal.

0

7. I find that the during the course of scrutiny of the ER-1 for the Month of March
2017 by the Jurisdictional Range Superintendent it was found that the payment O
details of Rs. 32,00,000/- excise duty paid does not exists in data base of ECC No.
AABCI4605BXM003. After instructions from range superintendent the appellant had

realized that they have-paid erroneously inactive ECC No. AABCI4605BXM001. The
appellant has made the payment the sum of Rs. 32,00,000/- in ECC No.
AABCI4605BXM003. Further, on instructions from jurisdictional rage superintendent,
the appellant have also paid Interest to the tune of Rs. 8,24,548/- vide Challan No.
19042400093871 dated 10.04.2019 for late payment of excise duty. I find that the
appellant had filed refund claim for Rs. 32,00,000/- wrongly paid in ECC No.
AABCI4605BXM00 1 under Central Excise provisions and same was adjudicated by the

adjudicating authority order in appeal No. OIO/04/Ref/STAX/NK/2019-20 dated
31.05.2019 granted the refund. Further, the appellant had filed refund claim on the

@ground that the amount of Rs. 8,24,548/- can not retain without any authority oflaw.
I find that the refund claim was rejected by the adjudicating authority being time

barred vide RFD-06 Order No. ZQ2402210076381 dated 05.02.++
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8. In the presnt case, I find that the issue under dispte pertains to interst paid by
the appelant on their central excise duty liability of the pre-GST period. The appelant

preferred a claim of reund of the the said interest amount paid on the ground that
they were not liable to pay the same. Since the said amount of interst was paid in
GST period, the same was paid by the appellant way of debit in their electronic cash

ledger by DRC-03. Therefore, the appellant claimed the refund of the said amount
under the provisons of GST by filing RFD-01. The adjudicating authority has rejected

the said refund claim on the ground of limitation as the refund claim was filed after
the stipulated of one year from the date of payment, as provided under the provisions

of Section 1 lB of the Central Excise Act, 1944.

8.1 In this regard, I find that as per provisions of Section 142(3) of CGST Act, 2017,
every claim for refund filed by any person before, on or after the appointed day, for

refund of any amount of CENVAT credit, duty, tax, interest or any other amountpaid
under the existing law, shall be disposed of in accordence with the provisions of

existing law and any amount eventually accruing to him shall be paid in cash,
notwithstanding anything to the contrary contained under the provisions of existing

law other than the provisions of sub-section (2) of section 1 lB of the Central Excise
Act, 1944 ( 1 of 1944). Therefore, it is quite apparent that the cliam of refund under
dispute in the case should have been preferred and disposed off under the provisions
of existing law viz. Central Excise Act, 1944. The Central Board of Indirect Taxes and
Customs (CBIC), New Delhi has clarified this aspect vide their Circular No.

37/ 11/2018-GST dt. 15.03.2018, the relevant para of which reads as under:

10. Refund of taxes paid under existing laws: Sub-sections (3), (4) and (5) of

section 142 of the CGST Act provide that refunds of tax/duty paid under the
existing law shall be disposed of in accordance with the provisions · of the

existing law. It is observed that certain taxpayers have applied for such refund
claims in FORM GST RFD-0 lA also. In this regard, the field formations are

advised to reject such applications and pass a rejection order in FORM GST
PMT-03 and communicate the same on the common portal in FORM GST RFD-
0lB. The procedures laid down under the existing laws viz., Central Excise Act,

1944 and Chapter V of the Finance Act, 1994 read with above referred sub

sections of section 142 of the COST Act shall be followed while processing such

refund claims.

In the facts of the case, it is seen that both the appellant and adjudicating autyhority

have not followed the currect provisions of law. Though the appellant has

inadvertently made claim for refund wrongly, nothing should have stopped the

adjudicating authority to guide the appellant properly as he was very well aware that
the refund claims prefereed does not fall under the ambit of GST Law but was under
the existing law. That being the case, it was not legally correct on part of the
adjudicating authority to decide the case under GST Law by applying the limitation

provisions of the existing law viz. Section 1 lB of th ct, 1944. The
impugened order passed by the adjudicating authori refore, suffers

from legal infirmity to that extent and it is liable to set
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Notwithsgtanding the above, the present appeal pertaining to an issue falling under
the purview of existing lawViz. Central Excise Act, 194, does not fall under the
jurisdiction of the appellate authority constituted under the provisions of CGST Act,

2017.

In view of the facts discussed above, I hold that the adjudicating authority has wrongly
rejected the refund claim filed under Section 54 of CGST Act, 2017 by invoking time
limitation prescribed under Section 11B of erstwhile Central Excise Act, 1944.
Therefore I hold that impugned order passed by the adjudicating authority is not legal

and proper and deserve to be set aside.I further Order that any claim of refund filed in

consequent to this Order may be dealt with in accordance with provisions of erstwhile

Central Excise Act, 1944 and Rules made thereunder after following the principles of

natural justice. Accordingly I set aside the impugned order and allow the appeal filed

by the appellant.

9. s4la#aftaafR7serf@at4zr43ql+a@hf#rt cl I ~I

The appeal filed by the appellant stands disposed of in above terms.ko O

is
Additional Commissioner (Appeals)

Date: .03.2022
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Attested

(H. S. Meena)
Superintendent
Central Tax (Appeals)
Ahmedabad

0

ByR.P.A.D.

To,

M/s. Innovisions Systems and Divices Pvt. Ltd.,
Plot No. 1143, Opposite GEB Sub-Station,

Chhatral, Kadi 382729

Copy to:

1 . The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C.Excise, Appeals, Ahmedabad
3. TheCommissioner, Central GT &C.Ex, Commissionerate- Gandhinagar
4. The Assistant Commissioner, CGST & C.Ex, Division-Kalal, Gandhinagar

Commissionerate
5. The Additional Commissioner, Central Tax (System), Gandhinagar Commissionerate -.

1-6. Guard File.
7. P.A. File
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